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DECI S| ON

CAM LLI, Menber: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on exceptions filed by California
State University, Chico (CSU or University) to the proposed
deci sion of the adninistrative law judge (ALJ). The ALJ found
that CSU viol ated section 3571(a), (b) and (d) of the Hi gher.
Educat i on Enpl oyer-Enpl oyee Rel ations Act (HEERA or Act)® by

The HEERA is codified at Governnent Code section 3560 et
seq. Unless otherwise indicated, all statutory references are to
t he Governnment Code.

Section 3571(a), (b) and (d) states that it shall be
unl awful for the enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



denying the right of access to CSU s mail systemand interfering
with enployees' rights to form join and participate in the
activities of enployee organizations of their own choice.

After a reviewof the entire record, the Board finds the
ALJ's findings of fact to be free fromprejudicial error. I n
accordance with the discussion below, we affirmthe ALJ's
concl usi ons of |aw

EACTUAL SUMVARY

Several enployees of San Jose State University (SISU who
were nenbers of the California State Enpl oyees Associ ation
(CSEA), forned a dissident organization called Enpl oyees for
Enpl oyees (EFE). The purpose of the new organi zation was to
represent enployees in grievances and work-rel ated conplaints and
to inform enpl oyees of their rights under HEERA, applicable
col l ective bargaining agreenents, and other laws. One of the

founders of the group, Martha O Connell (O Connell), wote the

(b) Deny to enpl oyee organizations'rights
guaranteed to themby this chapter.

(d) Domnate or interfere with the formation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another; provided, however,

that subject to rules and regul ati ons adopt ed
by the board pursuant to Section 3563, an
enpl oyer shall not be prohibited from
permtting enployees to engage in neeting and
conferring or consulting during working hours
wi thout |oss of pay or benefits.



EFE constitution which was a docunent patterned after the CSEA
constitution.

During the spring of 1986, EFE attenpted to distribute
materials through the internal mail system at SJSU. EFE was
first infornmed that it needed to pay a fee in order to use the
mailroom As a result of a settlenent of an earlier unfair
practice charge,? however, EFE was eventually permtted to use
the mail systemat SJSU free of charge.

During the sumrer of 1987, O Connell, on behalf of a group
of enployees at SJSU, hereafter referred to as Concerned
Enpl oyees, ® delivered to the CSU nailroom approxi mately 500
flyers entitled "Si ck of CSEA???? Let's Network for Solutions!"
The flyer questioned CSEA's record in areas such as pay rai ses,
gri evance representation, conparable worth, expenditures of dues
nmoney, etc. The flyer also stated: "WE WORK AT SAN JOSE STATE
UNI VERSI TY AND ARE PART OF A GRON NG GROUP OF EMPLOYEES WHO ARE
TIRED OF THE DI RECTION OF CSEA." The flyer encouraged those
enpl oyees, who were interested in assisting this organization, to
wite or call three of the SISU enpl oyees, who were nenbers of

Concerned Enpl oyees. As sone nenbers were also part of EFE,

°The parties had earlier reached an agreenent in a separate
unfair practice charge which also involved paynent of a fee in
return for distribution rights under the Act (SF-CE-223-H).
Violation of the earlier settlenment agreenment is not at issue in
this case.

3buring the course of the ALJ hearing, this new organization
was referred to as Concerned Enpl oyees. Therefore, that nane
wi Il be used hereafter in this decision.



their names were not included on the flyer so as to prevent any
confusion with EFE

O Connel | testified that she presented the flyers to an
“unidentified nmailroom supervisor and stated that she wanted them
"shot gunned to the enployees.” According to O Connell, this
meant that a few copies were to be sent to each departnment. The
flyers were not placed in canpus envel opes, nor were they
. addressed to specific departnents or enployees. During a
conversation with Dennis Heffer (Heffer), vice provost at CSU,
O Connell was told that she should assunme that the flyer was
mai | ed unl ess she heard ot herw se.

After receiving no responses from any CSU enpl oyees,
O Connell and anot her nmenber of Concerned Enpl oyees sent a letter
of inquiry to Heffer. Heffer responded that the $20
"distribution fee" had not been received.* O Connell responded

in turn that inposition of a distribution fee had al ready been

“Cal i fornia Admi nistrative Code, Title 5, section 43707,
provi des that CSU nmay inpose certain charges for use of the mail
- system

Subj ect to reasonabl e regul ati ons, including
charges where additional costs are incurred,
representatives of verified enpl oyee

organi zations shall be afforded access to
canpus mail services and nmail boxes for the
purpose of distributing material to

enpl oyees. Al materials distributed under
this provision nust identify the enpl oyee
organi zation which is distributing the
materials. One copy of all materials

di stributed through canpus nail services or
mai | boxes nust be directed to the Chief
Executive O ficer along with the nane and

t el ephone nunber of the representative
responsi ble for the distribution.



determned to be inproper in an earlier unfair practice case.
The flyers were never distributed or returned.

Under California Adm nistrative Code, Title 5, section
43710, enployee organizations are required to register with the
chancellor's office as a prerequisite to using the internal mail

system® Neither EFE nor Concerned Enpl oyees registered with the

°Cal i forni a Adnministrative Code, Title 5, section 43710,
st at es: .

Verification of Enployee O ganizations.

Each enpl oyee organi zation which desires to
represent canpus enployees shall be required
to furnish the Ofice of the Chancell or at
the tinme of initial verification, and
subsequently between Cctober 1 and 15 of each
year, a witten statenent contai ning:

(a) The nane and address of the enployee
organi zation, its parent body, if any, and
its affiliates, if any.

(b) The nanes and addresses of the enpl oyee
organi zation's principal officers and al
representatives who are authorized to
represent the organi zation, specifying to
whi ch canpus(s) each officer's and
representative's authority applies.

(c) A description of the enpl oyee _ _
classifications the enpl oyee organization is
seeking to represent.

(d) A copy of the Constitution and By-| aws
of the organi zation, its parent body, if any,
and its affiliates, if any.

(e) A statenent that one of the

organi zation's purposes is the representation
of CSU enpl oyees concerning, in whole or in
part, grievances, |abor disputes, wages,
hours, and other terns and conditions of

enpl oynent of enpl oyees.

Enpl oyee organi zati ons shall pronptly anmend
these witten statenents during each year as
changes occur. The Ofice of the Chancell or



chancellor's office at CSU.
DI_SCUSSI ON

The University raises several exceptions to the ALJ's
proposed decision. The University takes exception to the ALJ's
finding of a violation of section 3571(b) based on CSU s
di scrimnatory and inconsistent application of the verification
requirenment. CSU argues that the ALJ incorrectly concl uded that
because EFE was permtted to use the nmail systemat SJSU to
distribute materials, Concerned Enpl oyees should have been
allowed simlar rights at CSU. Since the mailroomat the SJSU
canpus was being used by EFE pursuant to a settlenent agreenent,
whi ch did not specifically require prior conpliance with the
verification requirenment, the University argues that Concerned
Enpl oyees' denial of use at CSU, on grounds of non-conpliance
with the verification requirenent, cannot be grounds for a
finding of discrimnation.

Assum ng arguendo, that EFE was permtted to use the
mai lroomonly for the reasons set forth under its settlenent
agreenent, unrebutted testinony was presented that at |east one
ot her organi zation, San Jose State University Staff for
| ndi vi dual Rights, was permtted to use the SJSU nailroomto
distribute letters and flyers w thout being a verified
organi zation under California Adm nistrative Code, Title 5. On
this basis alone, the Board affirnms the ALJ's finding that the

Uni versity's discrimnatory and inconsistent application of the

will notify each canpus of the filings
concerning the canpus.



verification requirenment infringed upon Concerned Enpl oyees'
section 3568 access rights by which the University violated
section 3571(b).

The_University has al so excepted to the finding that the
inposition of the fee violated the Act. W affirmthe ALJ's
conclusion that inposition of a $20 fee by CSU for delivery of
the flyers was not a reasonable regulation, as the Board has
previously held that the exercise of statutory access rights
cannot be conditioned upon the paynent of fees to an enpl oyer.

_ (University of California. Berkeley (WIlson) (1984) PERB Deci sion

No. 420-H, p. 9, reversed on other grounds; Regents of the

University of California v. Public_ Enploynent Rel ations Board

(1988) 485 U. S , 99 L.Ed.2d 664; Regents of the University_of
California (Lawence Livernore National laboratory). (1982) PERB

Deci sion No. 212-H, reversed on other grounds; Regents of the

University of California v. Public Enploynent Relations Board

(1985) 168 Cal . App. 3d 937.)

The University also excepts to the ALJ's finding that the
flyer sought to be delivered in the present case was not a
"letter" within the neaning of the Private Express Statutes (18
U.S.C. 1693-1699, 1724; 39 U.S. C, sections 601-606)° which
prohibits the distribution of unstanped mail. The University
argues that this case is virtually parallel with the recently

decided United States (U S.) Suprenme Court case in Regents of the

®These statutes establish the postal nonopoly of the U.S.
Postal Service and generally prohibit the private carriage of
| etters over postal routes w thout paynent of postage.



University of California v. Public Enploynent Rel ations Board,
Supra, 485 U.S.  , 99 L.Ed.2d 664 (Regents). In Regents, the
U S. Supreme Court held that neither the Letters of the Carrier
nor the Private Hands Wthout Conpensation exceptions to the
federal Private Express Statutes permtted a university to carry
unst anped union letters in its internal mail system?’

We agree with the ALJ's conclusion that although there are
simlarities between this case and Regents, Regents is not
controlling. To be covered by the postal statutes, the Concerned
Enpl oyees' flyer nmust fall within the definition of a "letter."
The definition of a "letter," codified at 39 CF. R section
310. 1(3), provides, inpertinent part:

(a) "Letter" is a message directed to a
specific person or address and recorded in or
on a tangi ble object, subject to the
fol |l ow ng:

(3) A nessage is directed to a "specific
person or address" when, for exanple, it, or
the container in which it is carried, singly
or with other nessages, identical or
different, is marked for delivery to a
specific person or place, or is delivered to
a specific person or place in accordance with
a selective delivery plan. Selective
delivery plans include delivery to particular
persons or addresses by use of detached
address | abels or cards; address lists;

menori zed groups of addresses; or "piggy-
backed" delivery with addressed articles of
mer chandi se publications, or other itens.

Sel ective delivery plans do not include

"The "letters of the carrier" exception covers letters which
"relate"” to the "current business" of the carrier. The "private
- hands" exception covers carriage of letters "by private hands

Wi t hout conpensation.” Regents of the University_of
Californiav. PERB, supra. 99-L.Ed. 2d, 664, 671, 673.




distributions of materials without witten
addresses to passersby on a particular street
corner, or to all residents or randonty-
selected residents of an area. A nessage
bearing the name or address of a specific
person or place is a letter even if it is
Intended by the sender to be read or

ot herwi se used by sone person -or persons
other than or in addition to the addressee.

In applying the "letter"” definition in the underlying
unfair practice charge_in Regents, PERB determined that, with the
possi bl e exception of union newsletters, all the materials the
union attenpted to distribute through the University's mail

systemwere "letters". University of California at Berkel ey

(Wlson) (1984) PERB Decision No. 420-H, p. 18, fn. 9.

Here, the University primarily relies upon: (1) the
| anguage in the regulations defining a letter as a "nessage
directed to a specific person or address,"” and (2) the |anguage
defining a "nessage directed to a 'specific person or address'”
as one, inter alia, "delivered to a specific person or place in

accordance with a selective delivery plan.” However, this

reliance is msplaced. Under the regul ation,

sel ective delivery plans do not_.include
distributions _of materials without witten
addresses to passersby_on_a particular_street
corner or to all residents or randomy
selected residents_of an area

(Enphasi s added.)

In the present case, the uncontradicted testinony was that
Concerned Enpl oyees attenpted to send one-page flyers through the
campus mails by "shotgunning" them During the hearing,

"shot gunni ng" was defined as ". . . nean[ing] you just send out a

few copies to each departnent just as is, it's not in an inter-



canpus envel ope, which is policy at San Jose State." (RT p. 15.)

Shot gunni ng was al so described as "You just take a flyer, as
many as you want nailed out you take theﬁ1to the mail room and
they just send out to each departnent. |If there is enough for
two for each department then they send it out. I n ot her words,
it is not in an inter-canpus envelope and it does not have a
specific nane on it." (RT p. 23.)

Concerned Enpl oyees attenpted a random distribution of the
flyer to each departnent. The flyers were not directed to
specific persons or, as far as we can tell, to specific locations
in each departnent.?® The "shotgunning,” or random distribution
of the flyers, takes themoutside the definition of a "letter”
within the neaning of the federal postal regulations.

This finding is consistent wwth federal cases addressing
what is a "letter" under postal statutes and regul ations.

In Assocjated Third G ass Mil Users v. It tates Posta
Service (DC. Cr. 1979) 600 F.2d 824, the court, in deciding
whet her advertising circulars addressed to particul ar persons or
| ocations were "letters" under postal statutes and regul ations,
concluded that the circulars were letters as they were intended
for the perusal of the addressees. The court found that the
determ ning factor was that the sender's goal was to reach the
particul ar persons who had been identified as nost likely to be

interested in the advertised products.

I n another major case addressing the issue of what is a

® The record does not reflect what was to happen with the
flyers once they reached each departnent.

10



"letter," National Assocjatjon of letter Carriers. AFL-CIO

(10th Cir. 1972) 470 F.2d 265, the court held that the defendants
vi ol ated the postal nonopoly by delivering Christmas cards. The
court found that a "letter" is:
. a message in witing, printed or

ot herwi se in whol e or part, -addressed to a

particul ar person or concern and may be in a

seal ed or unseal ed envel ope or not in an

envel ope at all. The Court further finds and

concludes that the ordinary Christmas card

when addressed to a particul ar person or

concern is a letter within the neaning of the
above definition.

As testinony and case |aw support the finding that the
Concerned Enpl oyees' flyer does not fit within the postal
regul ations definition of a "letter,"® the Board affirns the
ALJ's decision and conclusions of l[aw in accordance with the
di scussi on above.

ORDER

Upon the foregoing findings of fact and concl usions of | aw,
and the entire record in the case, and pursuant to section 3563.3
of the H gher Educati on Enpl oyer-Enpl oyee Rel ations Act, the
Board orders that the California State University Board of
Trustees and its representatives shall

1. CEASE AND DESI ST FROM

a. Denyi ng to enpl oyee organi zations rights

guaranteed by the H gher Education Enpl oyer-Enpl oyee Rel ations

°As the Board finds that the flyer in this case is not a
"letter" wthin the federal postal statutes, there is no need to
determ ne whether the mail system at the Chico canpus overl aps
with the postal routes in Chico.

11



Act, including the right of access wi thout charge to the
California State University's mail system

b. Interfering wwth the rights of enployees under the
Hi gher Education Enpl oyer-Enpl oyee Relations Act, including the
right to form join and participate in the activities of enployee
organi zations of their own choice. |

2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DES| GNED TO
EFFECTUATE THE PCLI C ES OF THE ACT:

a. Wthin thirty-five (35) days follow ng thé dat e
t his Deci sion Ts no | onger subject to reconsideration, sign and
post at all locations on the Chico canpus where notices to
enpl oyees are customarily placed, copies of the Notice attached
hereto as an Appendi x. The Notice nust be signed by an
aut hori zed agent of the California State University Board of
Trustees indicating that the CSUw Il conply with the terns of
this Order. Such posting shall be nmaintained for a period of
thirty (30) consecutive workdays. Reasonable steps shall be
taken to insure that the Notice is not reduced in size, altered,

defaced or covered by any other material.

b. .VVitten notification of the actions taken to
comply with this Order shall be given to the Los Angel es Regi onal
Director of the Public Enploynent Relations Board in accordance
with his or her instructions and shall be served concurrently on

the charging parties.

Chai r person Hesse and Menber Shank joined in this Decision.

12



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-271-H,
Martha Maire O Conpell. Kevin Johnson and Kristen Wogren v.
California State University_(Chico). in which all parties had the
right to participate, it has been found that the California State
Uni versity, Chico, violated Governnent Code sections 3571(a), (b)
and (d).

As a result of this conduct we have been ordered to post
this Notice, and will abide by the following. W will:

1. CEASE AND DESI ST FROM

(a) Denying to enployee organizations rights
guaranteed by the Higher Education Enpl oyer-Enpl oyee Rel ations
Act, including the right of access w thout charge to the
California State University's mail system

(b) Interfering with the rights of enployees under the
Hi gher Education Enpl oyer-Enpl oyee Relations Act, including the
right to form join and participate in the activities of enployee
organi zations of their own choice.

Dat ed: CALI FORNI A STATE UNI VERSI TY, CHI CO

By

Aut hori zed Agent

THIS I'S AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
-MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



